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Overview

Question 1: Please describe the fashion industry and briefly discuss various types of companies and major players.

The fashion industry is an important global industry. In 2016, it accounted for $2.4 trillion in total value. See “The State of Fashion 
2017, McKinsey & Company.” The industry is characterized by constant change and seasonality.

There are more than 450 public and private companies included in the McKinsey Global Fashion Index. This index breaks down the 
top players into six price-point oriented categories:

• Luxury brands, such as Gucci or Fendi

• Affordable luxury brands, such as BCBG or Kate Spade

• Premium/bridge brands, such as Nike or Ralph Lauren

• Mid-market brands, such as Zara or H&A

• Value brands, such as TJ Maxx or Marshalls

• Discount brands, such as Primark or Forever 21

In addition to breaking down the industry by price point, the industry can also be categorized as follows:

• Type of product sold (e.g., clothing, footwear, athletic wear, bags, or jewelry or other accessories)

• Distribution channels (e.g., specialty boutiques, e-commerce, department stores, or major mass retailers)

• Design process and calendar (for instance, fast fashion trend brands follow the designs and trends of luxury brands and have
shorter lead times from design to finished product)

The industry is very competitive with hundreds of companies fighting for their share of consumer spending. Historically, the industry 
has been winner-take-all, with the top 20% of companies representing nearly100% of the industry’s economic value. These companies 
include, among others, Adidas, Burberry, H&M, Nike, Nordstrom, and Prada.

Applicable Securities Laws and Regulations

Question 2: What are the relevant statutes and regulations governing securities offerings by fashion companies?

There are no statutes or regulations unique to securities offerings by fashion companies in the United States; rather, securities 
offerings by fashion companies, like other offerings, are governed by the Securities Act of 1933, as amended (Securities Act), and 
the regulations promulgated thereunder. Absent an exemption, Section 5 (15 U.S.C. § 77e) of the Securities Act prohibits the offer 
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and sale of securities unless the securities are registered. Registered offerings are discussed under Question 3, below. For a general 
overview of the Securities Act and other securities laws, see U.S. Securities Laws: An Overview.

Section 4(a)(2) Private Placement Exemption

Section 4(a)(2) (15 U.S.C. § 77d(a)(2)) of the Securities Act provides an exemption for “transactions by an issuer not involving any 
public offering.” Securities that are issued pursuant to this private placement exemption are typically made to a limited number 
of qualified purchasers who agree to resale restrictions. In general, public advertising of the offering, and general solicitation of 
investors, is incompatible with the private placement exemption. For further information, see Choosing Between a Private Placement 
under Section 4(a)(2) and Section 4 Exemptions from Securities Act Registration Checklist.

Regulation D

Regulation D establishes certain exemptions (pursuant to Rules 504 (17 C.F.R. § 230.504) and 506 (17 C.F.R. § 230.506), described 
below) from Securities Act registration. The only Securities and Exchange Commission (SEC) filing requirement for a Regulation D 
offering is a notice filing on Form D. The purpose of the Form D is to notify federal and state authorities of the amount and nature of 
the offering being undertaken in reliance upon Regulation D. Some rules under Regulation D specify particular disclosures that must 
be made to investors, while others do not.

• Rule 504

Rule 504, sometimes referred to as the seed capital exemption, provides an exemption for the offer and sale of up to $5 
million of securities in a 12-month period. A company may use this exemption so long as it is not a blank check company, an 
investment company, or subject to reporting requirements under the Securities Exchange Act of 1934, as amended (Exchange 
Act). In general, general solicitation may not be used, and purchasers receive restricted securities, which cannot be resold 
without SEC registration or using another exemption.

• Rule 506

Rule 506 provides two different ways of conducting a securities’ offering that is exempt from registration: Rule 506(b) and 
Rule 506(c).

o Rule 506(b)

Rule 506(b) is a safe harbor for the nonpublic offering exemption in Section 4(a)(2) of the Securities Act, which 
means it provides specific requirements that, if followed, establish that a transaction falls within the Section 4(a)(2) 
exemption. Rule 506 does not limit the amount of capital a company can raise or the number of accredited investors 
a company can sell securities to, but, to qualify for the safe harbor, a company must (1) not use general solicitation; 
(2) not sell securities to more than 35 nonaccredited investors; (3) give nonaccredited investors specified disclosure 
documents that generally contain the same information as provided in registered offerings (or, if the registrant is 
entitled to use Regulation A, then the type of information in Part II of Form 1-A with respect to the nonfinancial 
information); (4) be available to answer questions from prospective purchasers who are nonaccredited investors; and 
(5) provide certain financial information.

o Rule 506(c)

Under Rule 506(c), issuers may offer securities through means of general solicitation (in contrast to Rule 506(b)), 
provided that (1) all purchasers in the offering are accredited investors, (2) the issuer takes reasonable steps to verify 
their accredited investor status, and (3) certain other conditions in Regulation D are satisfied.

For further information, see Private Placements Resource Kit, Basic Components of Rule 504 and Rule 506 of Regulation D Checklist, 
Knowing the Components of Regulation D, Understanding the Classes of Investors in Regulation D Offerings, and General Solicitation 
and Startup Capital-Raising under Rule 506 of Regulation D.

Regulation A+

Regulation A (17 C.F.R. §§ 230.251–263) (as recently amended, known informally as Regulation A+) is another exemption from 
registration for public offerings. Regulation A+ provides two tiers of public offerings for smaller companies: Tier 1, for offerings of 
securities of up to $20 million in a 12-month period, with not more than $6 million in offers by selling security-holders that are affiliates 
of the issuer; and Tier 2, for offerings of securities of up to $50 million in a 12-month period, with not more than $15 million in offers 
by selling security-holders that are affiliates of the issuer. Regulation A+ is limited to companies organized in and with their principal 
place of business in the United States or Canada and will be unavailable to certain companies, including companies subject to the 
ongoing reporting requirements of Sections 13 or 15(d) of the Exchange Act, investment companies, and blank check companies. Tier 
1 and Tier 2 issuers are subject to certain basic disclosure requirements and Tier 2 issuers are also subject to additional disclosure 
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and ongoing reporting requirements. Securities in a Regulation A+ offering can be offered publicly, using general solicitation and 
advertising, and sold to purchasers irrespective of their status as accredited investors. In addition, securities sold in a Regulation A+ 
offering are not considered restricted securities for purposes of aftermarket resales. For further information, see “Regulation A-Plus” 
Limited Public Offerings under Securities Act Section 3(b)(2), “Regulation A-plus” Tier 1 and Tier 2 Offerings Summary Chart, and 
Regulation D, Regulation A+, and Regulation Crowdfunding Requirements Chart.

Crowdfunding

Regulation Crowdfunding (17 C.F.R. §§ 227.100–503) (Reg CF) allows companies to raise a maximum of $1.07 million in a 12-month 
period, and may be an attractive option for smaller start-up fashion brands that wish to raise small amounts of capital. There also are 
limitations on the amount of money that investors may invest in crowdfundings. Individual investments in all crowdfunding issuers 
in a 12-month period are limited to:

• The greater of $2,200 or 5% of the lesser of the investor’s annual income or net worth, if annual income or net worth of the 
investor is less than $107,000

• 10% of the lesser of their annual income or net worth (not to exceed an amount purchased of $107,000), if both annual 
income and net worth of the investor is $107,000 or more

Non-U.S. companies, non-operating companies, and companies that file reports under the Exchange Act are not eligible to use 
crowdfunding. Each crowdfunding offering must be conducted through an intermediary that is a broker dealer registered with the 
SEC or a funding portal registered with the Financial Industry Regulatory Authority (FINRA). An issuer may not advertise the terms 
of its crowdfunding offering, except for notices that direct investors to the funding portal or broker. In addition, securities issued in 
a crowdfunding transaction are subject to a one-year resale restriction beginning when the securities were first issued, unless the 
securities are transferred (1) to the issuer of the securities; (2) to an accredited investor; (3) as part of an SEC-registered offering; or 
(4) to a family member, family trust or estate, or in connection with death or divorce of the purchaser. For further information, see 
Market Trends: Crowdfunding, An Overview of the SEC’s Crowdfunding Regulations, and Crowdfunding Intermediaries.

Rule 144A

Rule 144A (17 C.F.R. § 230.144A) provides a safe harbor for resales of privately placed securities to qualified institutional buyer (QIBs), 
which are certain entities that in the aggregate own and invest on a discretionary basis at least $100 million in securities of issuers 
that are not affiliated with the entities. A Rule 144A offering is typically preceded by a private placement of securities by the issuer 
to an initial purchaser (i.e., an investment bank) under Section 4(a)(2) before the initial purchaser then resells the securities to one 
or more QIBs under Rule 144A. Many securities offerings under Rule 144A are for convertible debt or high-yield debt. For further 
information, see Rule 144A / Regulation S Offerings Resource Kit, Understanding the Requirements of Rule 144A and Regulation 
S, Understanding Rule 144A and Blue Sky Laws, Exploring Continuous Debt Offering Programs Under Rule 144A/Regulation S, and 
Identifying the Parties Involved in a Rule 144A/Regulation S Debt Offering and Their Roles.

Regulation S

Regulation S (17 C.F.R. §§ 230.901–905) provides a safe harbor for offerings made outside of the United States by both U.S. and foreign 
issuers. Regulation S exempts offshore offerings from registration under Section 5 of the Securities Act provided that certain specific 
conditions are met. Two general conditions that must be met to qualify under the issuer and the resale safe harbors under Regulation 
S safe are that (1) the offer or sale must be made in an offshore transaction, and (2) no directed selling efforts may be made in the 
United States. An offshore transaction requires that the offer is not made to a person in the United States and either (1) the buyer is 
outside the United States or the seller reasonably believes that the buyer is outside the United States, or (2) the transaction is executed 
on an established foreign securities exchange that is located outside the United States. Directed selling efforts refers to any activity 
that conditions the market in the United States for any securities being offered in reliance on Regulation S, including the placement of 
an advertisement in a publication with a general circulation in the United States. In addition to these general conditions, Regulation 
S also imposes additional conditions depending on the status of the issuer, the level of U.S. market interest in the issuer’s securities, 
and the type of security being offered. Equity securities of U.S. issuers acquired in a Regulation S offering are restricted securities, and 
any resales of such securities by the offshore buyer must be registered or made under Regulation S or another registration exemption. 
For further information, see Regulation S Transactions and Regulation S Offering Representations and Covenants.

Securities Offering Process

Question 3: What is the typical process for securities offerings by fashion companies, including general steps, timeline, key 
transaction documents, due diligence process, and required regulatory and stock exchange filings?

As noted above, all securities offered in the United States must be registered with the SEC or must qualify for an exemption from 
registration.
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The key transaction documents for a registered securities offering in the United States will typically include (1) a registration statement, 
which includes a form of prospectus, that is filed with the SEC; (2) an underwriting agreement between the company (as issuer) and 
one or more underwriters (i.e., investment banks) relating to the offering of securities; (3) a comfort letter from the company’s 
independent public accountant; (4) a legal opinion as to the validity of the securities, and (5) certain filings with the stock exchange 
on which the securities will be listed.

Registration Statements

In general, companies seeking to register a securities offering must file a registration statement with the SEC. There are different 
registration statement forms that may be used, depending on the issuer and type of offering. Domestic issuers can register securities 
under the Securities Act using Forms S-1 and S-3, and foreign issuers may use Forms F-1 and F-3. Forms S-1 and F-1 are used to 
register securities for which no other form is authorized or prescribed, and are typically used to register securities in an initial public 
offering (IPO). There are certain issuer- and transaction-related requirements that must be satisfied in order to use Forms S-3 and 
F-3. Forms 10 and 8-A are the forms of Exchange Act registration statements for domestic issuers to register a class of securities 
under Sections 12(b) or 12(g) of the Exchange Act (15 U.S.C. § 78l(b), (g)). The corresponding form for foreign issuers is Form 20-F. 
In addition, there are separate forms that may be used by Canadian issuers under a Multi-Jurisdictional Disclosure System (MJDS), 
which facilitates cross-border Canadian and U.S. securities offerings. Registration statements must be filed electronically with the SEC 
on its Electronic Data Gathering, Analysis, and Retrieval (EDGAR) system. For additional information on IPOs and registration forms, 
see Initial Public Offerings Resource Kit, Preparing the Registration Statement and Preliminary Prospectus for an IPO, Comparison 
of Form S-1 and Form S-3 Registration Statements Checklist, Form S-1 Registration Statements, Form S-1 Checklist, Using Form S-3 
Registration Forms, Form S-3 Registration Statements, Form S-3 Checklist, Preparing a Form F-1 Registration Statement, Form F-1 
Checklist, Differences Between Forms F-1, F-3, and F-4 Registration Statements Checklist, Preparing Filings for Securities Offerings by 
Foreign Private Issuers, and Foreign Private Issuer Practice Guide.

Registration statements have two principal parts: Part I is the prospectus, or the offering document, in which the company must 
describe important facts about its business operations, financial condition, results of operations, risk factors, and management. The 
prospectus must also include audited financial statements and must be delivered to everyone who buys the securities, as well as 
anyone who is made an offer to purchase the securities; and Part II contains additional information that the company does not have 
to deliver to investors but must file with the SEC, such as copies of its charter and bylaws, material agreements, employee benefit 
plans, and certain management contracts. Depending on the issuer’s SEC filer status and the registration statement form that is used, 
certain of the above information may also be incorporated by reference from a company’s previous periodic filings with the SEC.

In addition, emerging growth companies, which generally include issuers with annual gross revenues of less than $1.07 billion during 
the most recently completed fiscal year, are eligible for exemptions from certain reporting and corporate governance requirements 
that otherwise apply to other public companies. For additional information on emerging growth companies, see Emerging Growth 
Company Practice Guide, IPO Requirements for Emerging Growth Companies Checklist, and Emerging Growth Company versus 
Smaller Reporting Company Comparison Chart.

SEC Staff Review

For IPOs, the SEC’s Division of Corporation Finance reviews the registration statement to determine whether it complies with the 
SEC’s disclosure requirements and for other disclosure issues. Registration statements for offerings other than IPOs also are often 
reviewed, generally or for specific issues. Under a new SEC staff policy effective July 10, 2017, IPO issuers, companies filing an initial 
registration of a class of securities under Exchange Act Section 12(b), and companies seeking to conduct a securities offering within 
one year of an IPO or Exchange Act Section 12(b) registration are eligible to submit draft registration statements to the SEC on a 
confidential-basis. In the case of securities offerings within one year of an IPO or Exchange Act Section 12(b) registration, the SEC staff 
will limit its review to the initial submission only. An issuer responding to staff comments on such a confidentially submitted draft 
registration statement will need to do so with a public filing, not a revised draft registration statement.

An issuer may issue securities that have been registered under a registration statement only after the SEC has declared the registration 
statement effective. However, if a company is a well-known seasoned issuer (WKSI), the company may file a shelf registration statement 
on Forms S-3 or F-3 (depending on whether the company is a domestic issuer or a foreign private issuer), which will be automatically 
effective. A WKSI is an issuer that (1) has a worldwide non-affiliate public float of $700 million or more or has issued, in the last three 
years, at least $1 billion aggregate principal amount of nonconvertible securities other than common equity in primary offerings for 
cash; (2) is eligible to use Forms S-3 or F-3 to register a primary offering of its securities for cash (e.g., must have been a reporting 
company for at least 12 months and have timely filed all required periodic reports during the past 12 months), and (3) is not an 
ineligible issuer (e.g., a reporting company that has failed to file periodic reports or has engaged in certain “bad acts” within the past 
three years). Non-WKSI companies will need to clear any SEC review before requesting to have their registration statements declared 
effective by the SEC, a process that can range from a week to up to a few months and in some cases longer. For further information on 
WKSIs, see Understanding WKSIs and Seasoned Issuers and Their Advantages. For further information on shelf registration, see Shelf 
Registration and Market Trends: Shelf Registrations and Takedowns.
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Due Diligence

In connection with a registered offering, underwriters and their counsel will conduct due diligence on the issuer. For companies in the 
fashion industry, the due diligence will typically cover any issuer-owned or licensed intellectual property (IP), including the following:

• Counsel will typically review the issuer’s registered trademarks, copyrights, and patents (including design patents) to confirm 
that such registrations adequately protect the company’s most important IP and adequately cover the company’s material 
products and markets. Public record searches should identify any gaps in chain of title and determine whether there are any 
unreleased liens or security interests filed against issuer IP. Depending on the importance of brand strength and recognition, 
counsel may also review full availability trademark searches, which compare the issuer’s brand and trademarks with other 
brands and trademarks operating in similar fields and determine the strength and scope of the brand as well as its ability to 
expand into other product categories or markets.

• In addition, counsel should search for any IP litigation or Federal Trade Commission enforcement actions against the issuer.

• Counsel also will often conduct an IP-specific due diligence call to discuss and evaluate, among other items, (1) whether any 
material IP is licensed from third-party providers (and if so, review such agreements); (2) any naming rights, rights of publicity 
(especially, as noted further below, if the fashion company is an eponymous brand), or significant trade secrets used by the 
issuer (and if so, review associated agreements and analyze associated risks); and (3) if the issuer has been involved in any 
third-party disputes (offensive or defensive) regarding potential IP infringement or misuse.

• There are specific advertising laws and guidelines companies must follow, which regulate, among other practices, use of social 
media and paid influencers. Accordingly, counsel should conduct diligence on the issuer’s advertising policies and practices.

• If the issuer has a large e-commerce platform or processes significant credit card transactions, counsel should review the 
company’s backup and security policies and should evaluate whether it follows privacy regulations and payment-card industry 
standards.

For further information on due diligence in general, see Due Diligence for Securities Offerings Resource Kit and Managing the Due 
Diligence Process for an IPO.

Disclosure Obligations

Question 4: What information must be made available to potential investors in connection with securities offerings by fashion 
companies?

As with all securities offerings, fashion companies will need to disclose to investors the potential risks associated with investing in a 
specific fashion company or in the fashion industry generally, as well as provide material information about the company’s business, 
financial condition, and results of operations. In this section, we discuss some of the key risk factors that are frequently identified by 
fashion companies and certain key discussion points that counsel should consider when preparing business and MD&A disclosures.

Risk Factors

Please describe the common risk factors that are specific or unique to issuers in this industry. Have there been any recent 
developments or changes that counsel should be aware of when preparing these risk factors?

When preparing risk factors, counsel should regularly benchmark risk factors against peers and other companies in the fashion 
industry and assess whether risk factors for other companies in the industry relate to your company. Counsel should also review 
analyst and industry sector reports to assess whether there are any significant risks that are not already addressed in the company’s 
disclosure. In this section, we discuss several areas of risk that fashion companies typically face: competition risks and risks related 
to changes in consumer preferences, economic risks, IP risks, supply chain and distribution risks, and information technology and 
data security risks. For additional information on risk factors, see Market Trends: Risk Factors and How to Draft Risk Factors for a 
Registration Statement.

Risks Related to Competition, Managing Inventory, and Catering to Consumers

The fashion industry is highly competitive and unpredictable. It is characterized by constantly shifting demands and demographics. 
Accordingly, the fashion industry faces risks related to catering to consumer demands, such as properly identifying, anticipating, 
and reacting to trends, consumer tastes, and consumer spending patterns, and managing inventory levels accordingly. These risks 
increase when one takes into account the competitive nature of the industry. There are always alternative products and brands 
available to consumers. Fashion industry brands can compete using a combination of any number of factors, including quality, price, 
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name recognition, styles, and service, each of which are difficult to predict and compare in real time. Fashion industry brands also 
face competition risks in the distribution channels that are used to sell their products. For example, traditional brick-and-mortar 
stores may be impacted by the growth in e-commerce, and mall-based businesses are exposed to the risks of declines in mall traffic. 
In addition, a fashion company’s inability to anticipate and respond to changing consumer preferences could result in lower sales and 
inappropriate inventory levels.

Risks Related to Global Economic Conditions

Many products sold by fashion companies may be considered discretionary items for consumers. The level of consumer discretionary 
spending may be adversely impacted by unfavorable economic conditions, fears of recession, the availability and cost of consumer 
credit, levels of unemployment, and tax rates.

Risks Related to Protecting and Defending IP

In order to maintain the value of the company brand, the issuer must be able to enforce and defend its trademarks and other IP. It must 
be able to prevent counterfeit goods and knock-offs from entering the market, which could impair the issuer’s brand and reputation 
and cut into market share. However, knock-off (sometimes called me too) products are very common in the fashion industry, and 
enforcement can be challenging due in part to the limitations of copyright law as applicable to the design of fashion articles. IP 
enforcement in foreign countries can also be very difficult, especially in first-to-file countries where trademark squatters can prevent 
the issuer from obtaining adequate protections for its trademarks. Trademark squatting is when a person files a trademark application 
for another party’s brand name, logo, or foreign trademark in a country where the party does not yet hold a registration. In first-to-
file countries, the filer may have the legal right to a mark in that country, even if it is a famous brand in another country. The filer’s 
intention is usually to get the foreign trademark owner to purchase the right from it when the foreign owner begins manufacturing 
or selling products in the new country. At the same time, the issuer must also ensure it is not infringing any third-party IP. There is 
always a risk that an issuer may be required to litigate or defend claims of IP infringement, even if it believes such claims are meritless. 
Similarly, if a fashion company is an eponymous brand—that is, a brand that has been given the name of its designer, owner, or 
founder (such as Ralph Lauren, Vera Wang, and Kenneth Cole)—naming rights can be a very significant issue both for the named 
designer and the company. First, obtaining trademarks in a personal name can be difficult. Second, if a designer sells an eponymous 
brand, there can be lengthy disputes over use of the name for a future, separate venture.

Risks Related to Supply Chain and Distribution

The fashion industry relies on the ability to cost-effectively source raw materials, manufacture goods, and distribute products to 
desirable distribution channels. At every point in this supply chain there are risks. These risks include the possibility that (1) laws 
covering foreign manufacturing could change, affecting quotas and tariffs; (2) the price of the raw materials could rise; (3) the cost 
of shipping and transportation could increase; (4) suppliers could fail to comply with safety and fair labor standard laws in various 
jurisdictions; (5) disruptions resulting from labor difficulties, severe weather conditions, floods, fires, or other natural disasters at or 
near a company’s manufacturing sites or distribution centers could affect production, closely timed deliveries, or the pricing of and 
demand for the company’s products; (6) inventory will not be properly forecast or managed; (7) contracts with mass market retailers 
or distributors will terminate; or (8) product quality will decrease.

Risks Related to Information Technology and Data Security

Most companies operating in the fashion industry are increasingly reliant on information systems for everything from internal 
operations and website management to selling and shipping goods or responding to consumer inquiries. Further, fashion industry 
companies are increasingly collecting large quantities of personal information relating to end consumers, whether through e 
commerce platforms, loyalty programs, or other customer interaction. If there are disruptions in or intrusions to the issuer’s systems, 
this could damage the company’s reputation or cause sales to decline. There is also the threat of viruses, hackers, system breaches, or 
other misappropriation of consumer data collected by company systems, for which the issuer may be liable. For a form of risk factor 
related to data security, see Cybersecurity Risk Factor.

MD&A and Business

Please provide the key discussion points that counsel should consider when preparing the business and MD&A sections for issuers 
in this industry.

The principal objectives of MD&A are:

• To provide a narrative explanation of a company’s financial statements that enables investors to see the company through the 
eyes of management

• To enhance the overall financial disclosure and provide the context within which financial information should be analyzed

https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=0185dd03-943e-4f1c-b690-d44aa91f14e9&pddocfullpath=%2Fshared%2Fdocument%2Fforms%2Furn%3AcontentItem%3A5K2N-YCD1-JFKM-64MP-00000-00&pddocid=urn%3AcontentItem%3A5K2N-YCD1-JFKM-64MP-00000-00&pdcontentcomponentid=101381&pdteaserkey=sr0&pditab=allpods&ecomp=rvtg&earg=sr0&prid=1fecb48b-2459-4715-a887-1dcb7849ae4f
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• To provide information about the quality of, and potential variability of, a company’s earnings and cash flow, so that investors 
can ascertain the likelihood that past performance is indicative of future performance

MD&A should provide investors with information on known material trends and uncertainties, key performance indicators (including 
nonfinancial indicators), liquidity and capital resources, and critical accounting estimates. Below are several areas that issuers in the 
fashion industry should focus on when preparing the business and MD&A sections of their periodic reports. For further information 
on MD&A in general, see Management’s Discussion and Analysis of Financial Condition and Results of Operations and Management’s 
Discussion and Analysis Section Drafting Checklist.

Operating and Financial Data

Some common operating and financial data that are disclosed by fashion companies include comparable store sales, the number of 
stores and square footage information, and revenues per average square foot. Since this operating and financial data is not prepared 
in accordance with generally accepted accounting principles (GAAP), companies may calculate these metrics differently, but they are 
they are not considered non-GAAP financial measures for the purposes of Regulation G (17 C.F.R. § 244) and Item 10(e) (17 C.F.R. § 
229.10(e)) of Regulation S-K.

Non-GAAP Financial Measures and Supplemental Information

Relatedly, in May 2016, the SEC issued new and revised guidance regarding the use of non-GAAP financial measures, which is available 
at https://www.sec.gov/divisions/corpfin/guidance/nongaapinterp.htm. In the period following the publication of the SEC’s new and 
revised guidance, the SEC staff issued numerous comments regarding non-GAAP disclosures made by public companies in their 
SEC filings, earnings releases, and investor presentations. Although the fashion industry’s use of operating metrics is categorized 
as supplemental information (rather than non-GAAP financial information), the SEC staff cautioned companies about the use of 
supplemental information, such as operating metrics and forecasts. In May 2017, the SEC chief accountant delivered a speech advising 
companies to be wary of the risks in using supplemental information, recommending that companies that disclose such supplemental 
information have adequate disclosure controls and procedures in place. See Keynote Address before the 2017 Journal of Accounting 
and Public Policy Conference – The Interaction between Regulatory Institutions and Accounting: A Public Policy Perspective, which is 
available at https://www.sec.gov/news/speech/bricker-keynote-2017-journal-accounting-and-public-policy-conference-060917. For 
additional information on non-GAAP measures, see Understanding SEC Regulation of Non-GAAP Financial Measures and Market 
Trends: Public Company Reporting and Corporate Governance — Intensified Scrutiny of Non-GAAP Financial Measures by SEC Staff.

Segment Reporting

Segment reporting is an important element of financial reporting for public companies, including fashion companies. Segment 
reporting disclosures continue to be a frequent area of emphasis in SEC staff comment letters. A fundamental principle of the 
Financial Accounting Standards Board (FASB) Accounting Standards Codification Topic 280, Segment Reporting (ASC 280), is that 
a company’s segment disclosures should be consistent with management’s reporting structure. The application of ASC 280 will 
vary from one retailer to another. An individual retailer could have multinational operations, grant credit to customers and others, 
separately manage real estate operations, and sell to wholesalers and other retailers. Retailers are likely to organize reporting to the 
chief operating decision maker (CODM), which often is a company’s chief executive officer (CEO) or chief operating officer, but may 
also refer to a group of executives. Some retailers report business components to the CODM by retail channel, retail chain, concept/
format, or geographic region. For example:

• lululemon athletica inc. discloses its two reportable segments by business channel: company-operated stores and direct to 
consumer

• Levi Strauss & Co. discloses its three reportable segments by geographic region: the Americas, Europe, and Asia

• The TJX Companies, Inc. discloses its four reportable segments through a combination of concept/format and geographic 
region: Marmaxx, HomeGoods, TJX Canada, and TJX International

Because of differences in financial reporting systems, the determination of operating segments and decisions about which of those 
segments can be aggregated will depend on each retailer’s facts and circumstances.

Liquidity and Capital Resources

Particular attention should also be paid to a fashion company’s liquidity and capital resources disclosure in MD&A, which provides 
insights into a company’s need for cash as well as its sources of cash. Item 303(a)(1) (17 C.F.R. § 229.303(a)(1)) of Regulation S-K 
requires companies to “identify and separately describe internal and external sources of liquidity, and briefly discuss any material 
unused sources of liquidity.” In this section, some companies may disclose information about their capital expenditures, in particular 
about the amount of money spent on new store construction, store refreshes and remodels, and other items such as distribution 
centers and information technology.

https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=cd2f056d-6e35-4263-a887-a1536bd9402a&pddocfullpath=%2Fshared%2Fdocument%2Fforms%2Furn%3AcontentItem%3A5J0K-KPC1-FG68-G23C-00000-00&pddocid=urn%3AcontentItem%3A5J0K-KPC1-FG68-G23C-00000-00&pdcontentcomponentid=101207&pdteaserkey=sr0&pditab=allpods&ecomp=rvtg&earg=sr0&prid=1b32d906-0127-4021-ab72-4c5d8e8c4116
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=cd2f056d-6e35-4263-a887-a1536bd9402a&pddocfullpath=%2Fshared%2Fdocument%2Fforms%2Furn%3AcontentItem%3A5J0K-KPC1-FG68-G23C-00000-00&pddocid=urn%3AcontentItem%3A5J0K-KPC1-FG68-G23C-00000-00&pdcontentcomponentid=101207&pdteaserkey=sr0&pditab=allpods&ecomp=rvtg&earg=sr0&prid=1b32d906-0127-4021-ab72-4c5d8e8c4116
https://www.sec.gov/divisions/corpfin/guidance/nongaapinterp.htm
https://www.sec.gov/news/speech/bricker-keynote-2017-journal-accounting-and-public-policy-conference-060917
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=5aa5d846-9c7d-41d3-8c70-12d15aea2c04&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5NJY-CMF1-F873-B4FB-00000-00&pddocid=urn%3AcontentItem%3A5NJY-CMF1-F873-B4FB-00000-00&pdcontentcomponentid=101206&pdteaserkey=sr0&pditab=allpods&ecomp=rvtg&earg=sr0&prid=832b508f-f069-4dcc-b91c-d8c5fd813457
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=5aa5d846-9c7d-41d3-8c70-12d15aea2c04&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5NJY-CMF1-F873-B4FB-00000-00&pddocid=urn%3AcontentItem%3A5NJY-CMF1-F873-B4FB-00000-00&pdcontentcomponentid=101206&pdteaserkey=sr0&pditab=allpods&ecomp=rvtg&earg=sr0&prid=832b508f-f069-4dcc-b91c-d8c5fd813457
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Other Prospectus Disclosure

Is there any other additional or special disclosure that should be included in the prospectus or registration statement for issuers in 
this industry, either required by the SEC or from market practice?

Use of Graphics, Photographs, and Other Artwork

In many registered public offerings, issuers, including fashion companies, choose to include graphics, photographs, artwork, and 
related captions inside the front and back cover pages of the prospectus. For example, a fashion company may choose to include 
corporate logos or photographs of popular and other brand products in its prospectus. While these graphics, photographs, artwork, 
and related captions are generally permitted, companies must ensure that:

• Any images and related captions are accurate representations of the company’s current business

• The related captions adhere to plain English principles

• The images are not confusing and do not obscure other prospectus disclosure or give undue prominence to selected portions 
of the company’s business or operations

The SEC staff will typically review any images and may comment on their content. Companies that intend to use images in their 
prospectuses should include them as early as reasonably possible in their pre-effective registration statement submissions or filings 
in order to allow for sufficient time for the SEC staff to complete its review and for companies to make any necessary revisions to the 
images in response to any staff comments.

Underwriting Agreements

Question 5: What types of underwriting arrangements are commonly used? What are some of the standard clauses and clauses 
that are heavily negotiated in an underwriting agreement in connection with an offering by a fashion company?

Fashion companies may use many different types of underwriting arrangements for their securities offerings, including traditional fully 
marketed underwritten offerings, block trades, registered direct offerings, at-the-market (ATM) offerings, and private investments in 
public equity (PIPE) transactions. For additional information on some of these offerings, see Comparison of Types of Equity Offerings 
Chart, Market Trends: Block Trades, Market Trends: Block Trades, and Market Trends: PIPEs.

Most investment banks acting as underwriters (or in the case of Rule 144A offerings, initial purchasers) have their own preferred forms 
of underwriting agreement, purchase agreement, or placement agency agreement, and are typically protective of their forms and 
will not accept significant substantive changes to them. The underwriting agreement for a specific registered offering will generally 
include issuer representations and warranties that relate to the mechanics of the offering and are also tailored to the specific issuer 
and its industry as well as any material issues that arise during the due diligence process.

Customary representations and warranties include:

• Organization of the company

• Capital structure

• Accuracy of its financial statements

• Absence of any violations or defaults under its organizational documents, material debt agreements, or any applicable law, 
regulation, or judgment of a court or regulatory authority

• Absence of undisclosed material litigation

• Ownership and possession of adequate trademarks, trade names, and other rights to inventions, know-how, patents, 
copyrights, confidential information, and other IP necessary to conduct the business, and the absence of any material claims 
of infringement

• Title, ownership, or valid rights to leased and owned properties

• Possession of all licenses and other permits to conduct its business

• Compliance with the various anti-bribery and anti-money laundering laws

https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=2fc8693e-d562-41b7-b5bb-252449ab0879&pddocfullpath=%2Fshared%2Fdocument%2Fforms%2Furn%3AcontentItem%3A5KMW-PF81-JSC5-M2W9-00000-00&pddocid=urn%3AcontentItem%3A5KMW-PF81-JSC5-M2W9-00000-00&pdcontentcomponentid=101207&pdteaserkey=sr0&pditab=allpods&ecomp=rvtg&earg=sr0&prid=b18b56b8-5de4-4291-902b-dec60ce599b9
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=2fc8693e-d562-41b7-b5bb-252449ab0879&pddocfullpath=%2Fshared%2Fdocument%2Fforms%2Furn%3AcontentItem%3A5KMW-PF81-JSC5-M2W9-00000-00&pddocid=urn%3AcontentItem%3A5KMW-PF81-JSC5-M2W9-00000-00&pdcontentcomponentid=101207&pdteaserkey=sr0&pditab=allpods&ecomp=rvtg&earg=sr0&prid=b18b56b8-5de4-4291-902b-dec60ce599b9
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For forms of underwriting agreements in various contexts, see Agreement Among Underwriters (IPO), Underwriting Agreement 
(Primary Offering), and Underwriting Agreement (Combined Primary and Secondary Offering).

Continuous Disclosure and Corporate Governance

Question 6: What specific continuous disclosure and corporate governance requirements apply to fashion companies?

Corporate Governance Requirements

There are no requirements that are unique to fashion companies. A domestic public company must file periodic reports with the SEC, 
consisting of annual reports on Form 10-K and quarterly reports on Form 10-Q, as well as current reports on Form 8-K, which are 
triggered upon the occurrence of certain specified or material events. For additional information, see Periodic and Current Reporting 
Resource Kit and Periodic Reports Filing Deadlines Checklist.

Companies with public equity securities also must prepare and file proxy statements in connection with their annual meetings. The 
proxy statement is used to solicit proxies in connection with the election of directors, the ratification of the company’s independent 
auditor, and voting on other specified matters at its annual meeting. The proxy statement typically contains information about:

• Directors, director nominees, and executive officers

• Corporate governance matters, including the board’s leadership structure and committees

• Executive and director compensation

• Discussion and analysis of the company’s executive compensation program (CD&A)

• Annual meeting information, including the date, time, and place of the meeting, record date, the number of shares outstanding, 
and the number of votes to which each class is entitled

• Security ownership of certain beneficial owners and management

• Certain relationships and related party transactions

• Auditor and auditor fee information

For additional information, see Proxy Statement and Annual Meeting Resource Kit, Drafting the Proxy Statement and Annual Report, 
and Creating a Timeline and Checklist for the Proxy Statement and Annual Meeting.

A foreign private issuer is required to annually file a Form 20-F annual report, which will include information similar to what a domestic 
issuer must disclose in a Form 10-K. A foreign private issuer also must furnish on a Form 6-K certain information that it is required to 
make public under the laws of its home country or under the rules of the home country exchange on which its securities are traded. 
A foreign private issuer is not required to file an annual proxy statement in connection with its annual meeting, although much of the 
governance information included in a proxy statement is required to be included in the Form 20-F. For additional information, see 
Preparing an Annual Report on Form 20-F and Form 20-F Annual Report Checklist.

Regulation FD

In addition, under Regulation FD (17 C.F.R. § 243.100–243.103), a public company must disclose material, nonpublic information 
broadly to the public if it is conveyed to any securities market professional (e.g., broker-dealers, investment advisers, institutional 
investment managers, mutual funds, hedge funds, and buy-side or sell-side analysts) or stockholders where it is reasonably foreseeable 
that the stockholder will trade on the basis of the information. Any public disclosure required under Regulation FD must be made 
simultaneously, if the disclosure is intentional, or promptly, if the disclosure is non-intentional. Selective disclosure may be made to the 
following categories of individuals without triggering the requirement to disseminate the information more widely: those who owe 
a duty of confidence to the issuer (e.g., employees, lawyers, and accountants), those who agree to keep the information confidential 
and, subject to certain limitations, those who receive a communication in connection with a registered public offering. While foreign 
private issuers are exempt from the disclosure requirements of Regulation FD, many foreign private issuers will often observe the 
strictures of Regulation FD as a best practice. For additional information, see Understanding the Requirements of Regulation FD, 
When Is the Issuer Implicated Under Regulation FD? Checklist, and Remedying Regulation FD Violations on Form 8-K.

https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=55c2ef35-3c6c-4bcd-a3c1-e75f7498e96b&pddocfullpath=%2Fshared%2Fdocument%2Fforms%2Furn%3AcontentItem%3A57P5-G1S1-F27X-6371-00000-00&pddocid=urn%3AcontentItem%3A57P5-G1S1-F27X-6371-00000-00&pdcontentcomponentid=101381&pdteaserkey=sr0&pditab=allpods&ecomp=rvtg&earg=sr0&prid=4af092d5-ea16-4fef-bcd3-a254bc32baa6
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=258bc30a-d311-4462-8425-35acc5c60934&pddocfullpath=%2Fshared%2Fdocument%2Fforms%2Furn%3AcontentItem%3A57P5-G1S1-F27X-636S-00000-00&pddocid=urn%3AcontentItem%3A57P5-G1S1-F27X-636S-00000-00&pdcontentcomponentid=101381&pdteaserkey=sr0&pditab=allpods&ecomp=rvtg&earg=sr0&prid=c85d0986-8cc0-480f-a825-be2f6ec79752
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=258bc30a-d311-4462-8425-35acc5c60934&pddocfullpath=%2Fshared%2Fdocument%2Fforms%2Furn%3AcontentItem%3A57P5-G1S1-F27X-636S-00000-00&pddocid=urn%3AcontentItem%3A57P5-G1S1-F27X-636S-00000-00&pdcontentcomponentid=101381&pdteaserkey=sr0&pditab=allpods&ecomp=rvtg&earg=sr0&prid=c85d0986-8cc0-480f-a825-be2f6ec79752
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=aa22a037-0073-496b-bef0-7a5d59ef1a3c&pddocfullpath=%2Fshared%2Fdocument%2Fforms%2Furn%3AcontentItem%3A57P3-VDM1-JN14-G0JF-00000-00&pddocid=urn%3AcontentItem%3A57P3-VDM1-JN14-G0JF-00000-00&pdcontentcomponentid=101381&pdteaserkey=sr0&pditab=allpods&ecomp=rvtg&earg=sr0&prid=2eeac127-8fa5-4740-9f86-300c3346d91b
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=14e60d30-d846-40fe-9558-7cb9f874ec7c&pddocfullpath=%2Fshared%2Fdocument%2Fforms%2Furn%3AcontentItem%3A5K75-RT41-JJK6-S1SB-00000-00&pddocid=urn%3AcontentItem%3A5K75-RT41-JJK6-S1SB-00000-00&pdcontentcomponentid=101207&pdteaserkey=sr0&pditab=allpods&ecomp=rvtg&earg=sr0&prid=aa629c88-cd94-4ecf-b857-b62d6d798052
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=416239ac-4208-4e71-850f-1ca05bd75887&pddocfullpath=%2Fshared%2Fdocument%2Fforms%2Furn%3AcontentItem%3A5NJY-CG01-F4NT-X0K3-00000-00&pddocid=urn%3AcontentItem%3A5NJY-CG01-F4NT-X0K3-00000-00&pdcontentcomponentid=101381&pdteaserkey=sr0&pditab=allpods&ecomp=rvtg&earg=sr0&prid=74bec1b4-5283-4ac5-b95d-7d44f3d444fb
https://advance.lexis.com/open/document/lpadocument/?pdmfid=1000522&crid=3c752f2e-2c75-47a0-b1ab-6bf95f5a1db1&pddocfullpath=%2Fshared%2Fdocument%2Fforms%2Furn%3AcontentItem%3A5J59-THX1-FGRY-B34X-00000-00&pddocid=urn%3AcontentItem%3A5J59-THX1-FGRY-B34X-00000-00&pdcontentcomponentid=101207&pdteaserkey=sr0&pditab=allpods&ecomp=rvtg&earg=sr0&prid=5c3afc73-9ba8-44f2-b5ac-52660b0c06a4
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Stock Exchange Requirements

Question 7: Are there any special listing or corporate governance standards required by major stock exchanges, including NYSE 
and NASDAQ?

There are no special listing or corporate governance standards required by the national securities exchanges that are unique to 
fashion companies.

Fashion companies that seek to list on a national securities exchange such as the New York Stock Exchange (NYSE) or the NASDAQ 
Stock Market (NASDAQ) generally will be required to maintain a board of directors that is composed of a majority of independent 
directors. The exchanges also require listed companies generally to have audit committees and compensation committees that are 
composed of independent directors and, for NYSE-listed companies, a nominating/corporate governance committee composed of 
independent directors. NASDAQ does not require listed companies to have a nominating/corporate governance committee, but, if 
such a committee does exist, it generally must consist solely of independent board members. The NYSE and NASDAQ each have their 
own independence standards for directors, but they are substantially similar to one another. Controlled companies (companies in 
which more than a majority of the voting power is held by an individual, a group, or another company) do not need to comply with 
the listing standards regarding majority board independence or the independence requirements relating to certain compensation 
and nominating decisions and, in the case of the NYSE, corporate governance committees. For additional information, see Complying 
with NYSE and Nasdaq Listing Requirements, Meeting the Exchange Independence Requirements for Boards and Committees, NYSE 
Corporate Governance Listing Requirements Table, NASDAQ Corporate Governance Listing Requirements Table, and NYSE and 
NASDAQ Director Independence Standards Chart.

Stock exchange rules also require listed companies to provide advance notice to the stock exchange of the issuance of material news 
(e.g., earnings releases, mergers/acquisitions, securities offerings, or dividend announcements) during specified periods of the day. In 
addition, under the listing rules of both the NYSE and NASDAQ, certain stock issuances by a listed company will require shareholder 
approval, including issuances that will result in a change of control or issuances of common stock amounting to 20% or more of the 
outstanding number of shares or voting power of the common stock, unless the issuance is a public offering for cash. For additional 
information, see The 20% Rule and other NYSE and NASDAQ Shareholder Approval Requirements and Share Caps and Conversion 
Floors: Clauses to Avoid Triggering 20% Shareholder Approval Rule.

Other Key Laws and Regulations

Question 8: What are other key laws and regulations that a securities lawyer working with a fashion company needs to be aware 
of?

Federal Securities Laws

Securities lawyers working with fashion companies should be generally familiar with the liability regime of the federal securities laws.

Sections 11 (15 U.S.C. § 77k) and 12 (15 U.S.C. § 77l) of the Securities Act are basic private liability provisions related to the offering 
of securities. Section 11 makes those responsible for a false or misleading registration statement liable in damages to purchasers, 
and Section 12 allows a purchaser to rescind its purchase of securities or to receive damages, if the seller used a false or misleading 
prospectus or made false or misleading oral statements in making the sale. Rule 10b-5 (17 C.F.R. § 240.10b-5) under the Exchange 
Act is perhaps the most important civil liability provision under the federal securities laws. Rule 10b-5 prohibits the use of any means 
or instrumentality of interstate commerce to (1) employ any device, scheme, or artifice to defraud; (2) make material misstatements 
or omissions; or (3) engage in any act, practice, or course of business that operates or would operate as a fraud against any person, 
in connection with the purchase or sale of any security. For further information, see Liability under the Federal Securities Laws for 
Securities Offerings.

In addition, securities lawyers should know the rules pertaining to Section 16 (15 U.S.C. § 78p) filings, which are required to be filed 
with the SEC to report any purchases, sales, and other transactions in a company’s securities by a company’s directors, executive 
officers, and shareholders of 10% or more of the company’s outstanding securities (or insiders). Section 16(b) of the Exchange Act 
provides that any profits realized by insiders from the purchase and sale of any registered security of the company within a period 
of less than six months from one another must be disgorged and paid to the company, subject to limited exceptions. For further 
information, see Memorandum: Obligations of Directors and Officers under Section 16.

Under the Sarbanes-Oxley Act of 2002 (107 P.L. 204, 116 Stat. 745), standards were adopted on a number of topics, including (1) 
loans to directors and executive officers, (2) audit committees and audit committee member independence, (3) disclosure controls 
and procedures and internal control over financial reporting, (4) disclosure of non-GAAP information, (5) off-balance sheet financing, 
(6) codes of ethics, (7) improper influence on the conduct of audits, (8) forfeiture of bonuses/profits, (9) officer and director bars and 
penalties, and (10) whistleblower protections. Some of these standards were also adopted through rules of the national securities 
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exchanges. For additional information on some of these topics, see How to Comply with SOX’s Prohibition Against Loans To Directors 
and Officers, Complying with Audit Committee Standards, Establishing a Disclosure Committee, Complying with Code of Ethics 
Disclosure Requirements, Improper Influencing of Auditors, and Market Trends: Whistleblower Protections.

Other Laws and Regulations

Companies operating in the fashion industry will need to be aware of IP laws, including state and federal trademark and copyright 
laws, and federal patent laws. See, e.g., 15 U.S.C. §§ 1051–1127; 35 U.S.C. § 1 et seq. The operations of fashion companies also 
implicate laws and regulations covering consumer protection and unfair competition, such as the Federal Trade Commission Act of 
1914, the Lanham Act, and state and federal laws and regulations covering consumer protection, advertising, social media, rights of 
publicity, trade secrets, antitrust, and privacy.

Regulatory Trends

Question 9: What are the major regulatory trends affecting fashion companies?

Capital Formation

In his testimony before the Senate Appropriations Subcommittee in June 2017, SEC Chair Jay Clayton highlighted his commitment to 
facilitating small business capital formation. He stated that “the SEC can and should strive to do more to enhance capital formation 
particularly (1) for small and emerging companies and (2) in our public capital markets.” See Chairman Jay Clayton’s Testimony on 
the Fiscal Year 2018 Budget Request, which is available at https://www.sec.gov/news/testimony/testimony-fiscal-year-2018-budget-
request. The SEC’s fiscal year 2018 budget request also included funds to enable the SEC to devote resources to staff the new Office 
of the Advocate for Small Business Capital Formation.

Pay Ratio Disclosure

Beginning in 2018, public companies will be required to disclose, in registration statements, proxy and information statements, and 
annual reports, (1) the median of the annual total compensation of all of the company’s employees, except the CEO; (2) the annual 
total compensation of its CEO; and (3) the ratio of those two amounts (SEC pay ratio rule). See Item 402(u) (17 C.F.R. § 229.402(u)). 
A company that had not previously been a SEC reporting company would be required to report its pay ratio for the first fiscal year 
following the year in which it becomes subject to the SEC’s reporting requirements, but not for any fiscal year commencing before 
January 1, 2017. Foreign private issuers, MJDS filers, emerging growth companies, and smaller reporting companies are exempt from 
the SEC pay ratio rule. In addition to efforts to statutorily repeal the SEC pay ratio rule (see the discussion of the Financial CHOICE 
Act below), then-Acting SEC Chair Michael Piwowar launched a 45-day request for comment in February 2017, seeking input from 
companies regarding any unexpected challenges that they may have experienced in preparing to comply with the SEC pay ratio rule. 
At the time of this writing, it is unclear whether the SEC will delay the date of compliance, seek to repeal the rule, or otherwise limit 
compliance of the rule. For additional information on the pay ratio rule, see Understanding Pay Ratio Disclosure.

Financial CHOICE Act

In June 2017, the U.S. House of Representatives passed the Financial CHOICE Act (H.R. 10), by a 233-186 vote, on party lines with 
only one negative Republican vote. The legislation, co-sponsored by House Financial Services Committee Chairman Jeb Hensarling (R-
TX), seeks to overhaul the Dodd-Frank Wall Street Reform and Consumer Protection Act (111 P.L. 203, 124 Stat. 1376) (Dodd-Frank). 
Although much of the legislation addresses issues in banking and other financial regulation, there are numerous provisions that affect 
the federal securities laws and the capital markets. The Financial CHOICE Act would, among other things, require proxy advisory firms 
to register with the SEC, require a company to conduct a say-on-pay vote only when there has been a material change to executive 
compensation from the previous year, eliminate the requirement to hold a say-on-pay frequency vote once every six years, and 
repeal Dodd-Frank provisions requiring disclosures concerning the pay ratio, employee and director hedging, conflict minerals, and 
payments by resource extraction issuers. While it is unlikely that the Senate will approve the Financial CHOICE Act in its current form, 
some portions of the legislation may be reflected in other Senate bills that could likely garner support.

Section 13(d) Reporting

In 2016, Senators Tammy Baldwin (D-Wis.) and Jeff Merkley (D-Ore.) introduced a bill that would have, among other changes, 
shortened the filing window of a Schedule 13D from 10 calendar days to two business days. A Schedule 13D is required to be filed 
when an investor, or a group of investors, becomes the direct or indirect beneficial owner of more than 5% of a class of an issuer’s 
equity securities. While the legislation sponsored by Senators Baldwin and Merkley failed to gain traction in Congress last year, 
certain stakeholders have previously filed rulemaking petitions with the SEC, requesting that the SEC revise its Exchange Act Section 
13(d) reporting rules to shorten the Schedule 13D reporting deadline to one business day and expand the definition of beneficial 
ownership. Advocates for shortening the reporting window argue that it would improve market transparency and curtail market 
abuse. One law firm advocate cited the so-called secret acquisitions of J.C. Penney stock by Pershing Square Capital Management 
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and Vornado Realty Trust in late 2010 as an illustrative example of how investors are able to exploit the gaps in current Section 13(d) 
reporting rules, where Pershing Square and Vornado had together acquired beneficial ownership of more than 25% of J.C. Penney’s 
outstanding common stock before any public disclosure was made. At the time of this writing, it is unclear whether Congress or the 
SEC will seek to revisit the Section 13(d) (15 U.S.C. § 78m(d)) reporting rules. For additional information on Section 13(d), see Filing 
Beneficial Ownership Reports under Section 13 of the Exchange Act.

Commercial Trends

Question 10: What are the major commercial trends affecting fashion companies?

Historically, most privately owned fashion companies have gone public at some stage of their development, either through an IPO or 
indirectly through an acquisition by a larger publicly traded fashion group.

While there are some brands whose expansion plans go awry after IPO, going public can be a great opportunity for popular brands to 
raise money and exposure. For example, lululemon, Jimmy Choo, Moncler, and Canada Goose have all steadily increased their share 
prices since their IPO debuts. Canada Goose, a Toronto-based company that has grown into a highly coveted global outerwear brand, 
successfully completed its C$340 million IPO in March 2017, one of the larger IPOs in 2017.

Once public, many fashion companies see pressure to meet performance expectations. At that point, the most popular strategies 
to develop economic value come from developing new distribution channels, penetrating new markets, improving operation 
performance, or developing new products.

In 2016, three fashion companies issued new debt principally to refinance outstanding debt. In June 2016, L Brands, Inc., which is 
known for brands such as Victoria’s Secret and Bath & Body Works, issued $700 million aggregate principal amount of its 6.750% 
senior guaranteed notes due 2036, the net proceeds of which were used primarily to redeem $700 million aggregate principal amount 
of its 6.900% senior unsecured notes due 2017. Also in June 2016, Under Armour, Inc., which is known for its branded performance 
apparel, footwear, and accessories, issued $600 million aggregate principal amount of its 3.250% senior notes due 2026, the net 
proceeds of which were used to repay outstanding amounts borrowed under its revolving credit facility. In September 2016, The TJX 
Companies, Inc., the leading off-price apparel and home fashions retailer in the United States and worldwide, issued $1 billion of its 
2.250% notes due 2026, the net proceeds of which were used to redeem $375 million aggregate principal amount of its 6.950% notes 
due 2019.

One trend that has become increasingly popular for private equity firms or fashion conglomerates looking to increase economic value 
is divesting noncore brands and focusing on the highest preforming brands. One example of a conglomerate engaging in this tactic 
was fashion power house LVMH’s sale of Donna Karan in 2016. Other strategies include taking advantage of co-branding opportunities 
to cut costs and realize other efficiencies, or capitalizing on name recognition, which has led to markets and companies that focus 
solely on buying and selling licensing rights.

There has also been a rise in (and a rise of investments in) micro, digital-only companies, which are often focused on niche markets or 
curated/subscription-based fashion outlets, such as Trunk Club or Stitch Fix. Other digital-only companies focus on rental, consignment, 
or secondhand markets, such as Rent the Runway or ThreadUp. There has also been a decline in retail store visits, in particular in 
the traditional mall channel. Looking forward, retailers may shrink their brick and mortar stores or reevaluate the purpose of such 
stores. For example, companies may begin to use the physical store (or a less permanent pop-up or shop-in-shop models, which are 
temporary retail stores opened for a specific time period and purpose, usually to take advantage of a trend or seasonal product) as 
advertising, effectively changing their goal from converting in-store sales to providing marketing opportunities.

Consumers have become more demanding, sophisticated, and technology driven. The average consumer is better informed: he or she 
can research alternative pricing and products in just moments and has come to expect instant gratification. Brands are experimenting 
with see-now buy-now approaches and same day delivery options (and often free returns). Fast-fashion and pop-up options are also 
growing and increasing their market share. The most popular strategic investments by fashion companies in the past few years have 
been related to increasing online presences, digital marketing, and social media. However, these new avenues necessitate building 
up fulfillment systems, updating internal technology systems, finding effective ways to deal with cybersecurity risks, and training 
employees and staff on how to use these tools.

Fashion brands have recently been required to deal with increasing costs of manufacturing and sourcing. Due to increases in the costs 
of raw materials (e.g., cotton), many companies have had to engage in internal restructuring, close brick and mortar stores, or cut 
jobs to meet their bottom lines. The same investments in technological and logistical support discussed above could also help address 
some of the sourcing and sustainability challenges facing fashion companies.

This industry also tends to adapt and respond to cultural shifts and changes in public attitudes. Recently, this has taken the form of 
offering broader ranges of sizes or genderless collections. Athletic wear (or the fusion of wellness and fashion) is also projected to 
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grow faster than any other apparel category as active lifestyles and athleisure have emerged as cultural trends. Similarly, the fashion 
industry is embracing other social issues, highlighting eco-friendly production, higher wages for its workers, and lower CO2 outputs.

The fashion industry will have to react to changing demographics and big data: the segment of consumers over 55 is increasing; half 
of the world’s population lives in cities; and by 2020, 25% of the global wealth will be in just 60 cities. The fashion industry will likely 
begin to focus on these metropolitan areas and these aging consumers. Similarly, fashion companies are beginning to use big data to 
predict consumer purchases and personalize advertising. The use of data in this manner will likely only increase in the coming years.

Practice Tips

Question 11: What practice points can you give to lawyers working with fashion companies?

From a legal perspective, transactions involving fashion brands will necessarily affect multiple legal specialties. From the onset of any 
transaction, you should consult IP and tax specialists. Even transactions such as divesting rights or co-branding agreements could have 
serious consequences for the ownership, validity, or strength of company IP if not managed properly. Similarly, any time IP is moved 
or licensed, there could tax consequences.

Because the fashion industry regularly transforms itself, lawyers working with fashion brands and in the fashion industry must stay on 
top of emerging legal issues. For example, as U.S. courts begin to recognize more IP rights in fashion, fashion brands should consider 
applying for copyright registrations in their most profitable or popular designs. See, e.g., Star Athletica, L.L.C. v Varsity Brands Inc., et 
al., No. 15-866 (U.S. Mar. 22, 2017), holding that features of apparel can have copyright protection when the features meet certain 
criteria.

In-house counsel should be aware of major competitors’ legal activity, including strategic transactions or IP filings. In-house counsel 
should also monitor third-party designs in the market. These activities will help identify risk of claims as well as potential for offensive 
enforcement actions by the company.

Further, in-house lawyers should implement robust legal clearance processes to review IP-related risks at every stage of the design 
process (sketches, prototypes, and samples/finished process) and to review for compliance with advertising and consumer protection 
laws. This review process also helps to identify potential areas for new IP filings.

In-house counsel should also periodically meet with other fashion-industry lawyers to discuss common concerns (such as 
counterfeiting) and devise possible solutions. In addition to collaborating on potential resolutions, establishing this relationship can 
open up channels for addressing contentious issues that may arise in the future, without immediately turning to litigation measures.
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